DEC. 5. 20 1 2 1 0:58AM 



CHRiiiFNSEN OCONNOR 



NO, 9685 P. 3 



IN THE UNITED STATES PAT HNT AND TRADEMARK OFFTnR 

Applicant: David W. Bergevin Attorney Docket No.: DWBE55 1424 

Application No.: 09/434,353 PatentNc: 6,346.131 

Filed: November 3. 1999 Issued: February 12, 2002 

Title: FERTILIZER COMPOSITIONS FOR ADMINISTERING ^^^^ 

PHOSPHATES TO PLANTS OfflCE QF PETITIONS 



FAX RECEIVED 



PETITION PT TRSUANT TO 37 CFR 1 . 1 82 RF.OT IFS T ING KyPKBTTPT) CONSIDRR ATTHM 
OF CONCURRENTLY FTLFD PETITION TO ArrPPT UNAVOTOART V npr a vi.n 
PA YMENT OF MAINTENANCE FEE IN AN EXPIRED PATPAtt 

Seattle, Washington 98101 
November 29, 2012 

TO THE COMMISSIONER FOR PATENTS; 

The Patentee for U.S. Patent No. 6,346,131 (tlie '131 Patent) hereby petitions the Director 
to expedite consideration of the Petition To Accept Unavoidably Delayed Payment Of 
Maintenance Fee In An Expired Patent (the "Reinstatement Petition"), filed concurrently 
herewith. 

The Patentee is in the process of negotiating a purchase and sale transaction that involves 
the '131 Patent, and the parties are attempting to conclude the transaction before December 31, 
2012. The outcome of the Reinstatement Petition is. material to the transaction. Therefore, an 
expedited review of the Reinstatement Petition is respectfully requested. 
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IS 



The petition fee specified in 37CFR 1.17(f) is hereby authorized. The Director i 
requested to call the undersigned directly if there are any questions regarding the present 
petitions. 

The Commissioner is hereby authorized to charge any fees which may be required or 
credit any overpayment to Deposit Account No. 03-1740, 

Respectfully submitted, 

CHRISTENSEN O'CONNOR 
JOHNSON KINDNESS'^^c 




Ryan E. Dodge, flr. 
Registration No. 42,492 

Direct Dial No. 206,695.1724 



T ^ ^u^^^^^^ correspondence is being liansmitted via facsimile to the U S Patent ..ri 

Trademark Office, Mail Stop Petition, at facsimile numb ^"'""^ 

^^^^^ ^^^/mi^y\. rC^^r^fin^ /^^^^^^ 
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NO. 9685 P. 5" 



PETITION TO ACCEPT UNAVOIDABLY DELAYED PAYMENT OF 
MAINTENANCE FEE IN AN EXPIRED PATENT (37 CFR 1.378(b^^ 



Docket Number (Oplional) 
DWBE551424 

FAX RECEIvfeo 



Mall to: Mall Stop PeilUon 

Commissioner for Patents 

P,0, Box 1450 ^„ 
Alexandria VA 22313-1450 DEC 05 tUU 

Fax; (571)273-8300 



Patent Number 6.346,131 



Issue Date: _Februafy 12, 2002 



Application Number, _Q9/434>353 
Filing Dale: November 3, 1999 



CAUTION. Walntsnance fee (and sur^arge, if any) payment must correctiy identify: (i) ih6 patent 

U S /nr^LS^^ ^T"^ "'^'?,^^' '"'^'"^^ ^PP^^«<^n Sir actual 

US. appl.c«»tion (or r^l^ue appilcaUon) ieadfng to issuance of thai patent to ensurelht feeL 
15/are associated with the cotocI patent. 37 CFR 1.368(0) and (d) 

Also complete the foDowfrrg InfomiEilfort, if applicable; 

The above-identified patent; 

Q is a reissue of original Patent No. , 

original application number 

original filing date 



original Issue date , 



□ resulted from the entry Into the under 35 US.C. 371 of intemadonai application 

__ fried on 



CERTIPICATC OF MAILING OR TRANSMISSION (37 CPR 1.8(a)) 
I' hereby cortily that this paper (along with any paper refected to ag being attached or enclosed) Is 
(1) being deposited wUh the United Stales Postal Service on the date shown helow with sufficient Dostane fir^» h.. 
So OR Commissioner for PatenJ b'J^' i^^^^^^^ 

(2M^ansmitted by facsimile on the date shown below to the United states Patent and Trademartc Office at (571) 273- 



November 29, 2012 



Date 



Signsrture 



Uori A. Lewis 



Typed or printed name of person signing Certificate 
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TO. M«a Stop PoU(lo«. Con,m|o,|»norfat Paten^PX.!^ri° W^^^^^ "^^^ "COMPLETED FORMS TO THIS ADDRESS, SEND 

If you need as^stanco In complgling the form, call 1-S00-PTOS199 and soled option Z 
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if„^ r> iic;e,» . ^ ^^PP'^^^fQ''^se through 03/31/2012, 0MB 0651^Q1S 

_Un...^ P.p.^. .e.u.,on AC. or ,.a. no p..,ns a. ..... .o respon. .o^l^^r.'.Trl^p-^^^^^^^ 



1. SMALL ENTITY 

E Patentee claims, or has previously claimed, small entity status. See 37 CFR 1^7 

2. LOSS OF ENTITLEMENT TO SMALL ENTITY STATUS 

□ Patentee is no longer entitled to small entity status. See 37 CFR 1 27(g) 

3. MAINTENANCE FEE (37 CFR 1.20(6Hg)) 



The appropriate maintenance fee must be submitted with this petition, unless it was paid earlier. 




MAINTENANCE FEE BEING SUBMITTED $ 1.450.00 



4. SURCHARGE 

The surcharge required by 37 CFR 1 .20(()f 1 ) of S 700.00 ^ . 

condition Of accepting unavoidably dela^Ji pay lntof the maln tinan^te ' ^ '""'^ ' 

SURCHARGE FEE BEING SUBMITTED $ 700.00 



MANNER OF PAYMENT 

Enclosed is a check for the sum of $ 



/ 



Please charge Deposit Account No, 03-1740 

Payment by credit card. Form PTO-2038 is attached. 



the sum of S 2,150.00 



6. AUTHORIZATION TO CHARGE ANY FEE DEFICIENCY 

[2 The Director is hereby authorized to charge any maintenance fee, surcharge or petition fee deficiency to 
Deposit Account No. 03-1740 
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PTO/SB/65 (03-09) 

n ^ r. ifQ I ^^>^PP^°ved (or use through 03/^1/2012. OMB 0651-0016 

7. OVERPAYMENT 

As to any overpayment made, please 

Credit to Deposit Account No, 03-1 740 
OR ' 

Send refund check 



WARNING; 

c'olSlW J^^^^^^^^ "'^'^ - Patent appn^tfon ^at .ay 

numbers (other than a check c^^diSSorSfion forS^^^^^^ ""^"""i ""'^^^ 

the USPTO to support a oetiBon or an ^nliratir,n ^ hi. k ° ^038 submitted for payment purposes) is never required by 
USPTO. petitioneSa^pliSnte ShSIJn^^^^^^^ suchl''r^on°«r ' "^T?^^^^^ '"^'"'^^ submitted to (he 

to the USPTO. Petitioner/applS fe tha??he recor^^^^^^ ^I^^ ^'f ''^^^^'^^ ="'='^!«i"3 them 

the application (unfess a non^pubiication requestTn !^ available to the public after publication of 

a patent. Furthemiore. the re^rd from anTSdSiS^SS^on m«v la M J ^^f I'f ']1^1f application) or issuance of 
referenced In a published application or an issued oatentT^^^yV^^^ ? '''^ " '^^^ aPPHcaWon Is 

203a„forpa^enfSu^oses^^"nr£i^^^^^^^ 

6. SHOWING 

The enclosed statement will show that the delay in timely payment of the maintenance fee ««« „nn«^i^«ki 
S|nce -^asonable cars was taken to ensure that the maintenancJ fe?^iurt^2 JSS^^ thSs 
petition .5 being filed promptly after the patentee was notified of, or otherwise beSrTe awai of t?e 
expiration of the patent. The statement must enumerate the ste^ taken to ensur^Jmero^m^^ of th« 

Srr.'Th?'.',^*' iT ^^'^ ^l^^ patente^bSSmfawarrofS'S^ 

patent, and the steps taken to file the petition promptly. cfAHfrduon ot ine 



pS^L™SVAT?a ^^''''''^ •""^^"'^ PAYMENTOFTHE MAINTENANCE FEE BE ACCEPTED AND THE 



November 29, 2012 





/Ryan E, Dodge, Jr./ 

Signature's) Petitl^nerCs) 
Ryan E. Dodge, Jr. 

Typed or printed name(s) 

1420 Fifth Avenue, Suite 2800 
Address 

Seattle, Washington 98101 



Date 



42,492 



Registration Number, If applicable 
206.595.1724 



Telephone Number 



Address 



ENCLOSURES: 

13 Maintenance Fee Payment 

n/l statement why maintenance fee was not paid timefy 

FT] Surcharge under 37 CFR 1 .2O0)(1) (fee for filing the maintenance fee petition) 
f/] Other ' 



Addendum to Petition to Accept Unavoidably Delayed Payment of iVIaintenance Fee 
Petition for Expedited Processing 
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PTO/se/65 (05-09) 
Approved for use through 03/31/2012. OJWB 0951-0016 
U.S. Peient and Trademerk Office; U.S. DEPARTMENT OF COMMERCE 
Under the Paperwork Reduction Ad or 1995, no persona are raqaired to respond to a collection of infermalion unfess it displays a valid 0MB contro! number, 

37 CFR 1.378(d) states: ''Any petition under this section must be signed by an attorney or agent 
registered to practice before the Patent and Trademark Office, or by the patentee, the assignee, or 
other party in interest/' 

November 29, 2012 




/Ryan E. Podge, Jr7 ( ^Cuu.\^^: 

Signatur^^ ^ ^ ' Dats 

Ryan E. Dodge, Jr. 42,492 



Type or printed name Registration Number, if applicable 

STATEMENT 

(In the space below» please provide the showing of unavoidable delay recited in paragraph 8 above.) 



See attached Addendum. 



fP/ease attach additional sheets if additional space is needed) 
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IN THE UNITED STAT ES PATENT AND TP ADFM aRK OFFTPF 
Applicant: David W. Bergevin Attorney Docket No.: D WBE55 1424 

Application No.: 09/434,353 Patent No.: 6,346,131 

Fiied: November 3, 1999 Issued: February 12, 2002 RECEIVED 

Title: FERTILIZER COMPOSITIONS FOR ADMINISTERING ^ ^ ^^^^ 

PHOSPHATES TO PLANTS • _ 

OFRCE OF PETITIONS 

ADDENDUM TO PETITION TO ACCEPT TIM A Vnm^ BLY DF.T.A VPn PA v^.T.M^ 
MAINTENANCE FEE TN AM EXPIRED PATENT G? CFR 1 ^7«( h )> 

Seattle, Washington 98101 
November 29, 2012 

TO THE COMMISSIONER FOR PATENTS: 

For the reasons stated below and supported by the documents provided herewith, 
applicant respectfully petitions for acceptance of the unavoidably delayed payment of the second 
maintenance fee and for reinstatement of U.S. Patent No. 6,346,1 3 1 (the '131 Patent). 

1. Chronology 

(i) In 1989, David W. Bergevin (the "Patentee") formed and founded Northwest 
Agricultural Products, Inc., a Washington corporation ("NAP"). (Declaration of D.W. Bergevin) 

(ii) From its founding and through the date of this Petition, the Patentee has been the 
president and sole shareholder of NAP. (Declaration of D.W. Bergevin) 

(iii) In 1999, the Patentee, through patent counsel, filed U.S. Patent Application 
No. 09/434,353, which issued as the 13 1 Patent on February 12, 2002. 

(iv) In 1999, NAP was a very small company, comprising tlie Patentee, two full-time 
administrative staff, two commissioned salespersons, and 2-5 production personnel. 
(Declaration of D.W. Bergevin) 
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(V) The Patentee has not assigned the patent to any other party. (Declaration of D.W. 
Bergevin) 

(vi) NAP commercially practices the invention claimed in the '131 Patent, and it is 
directed to an important NAP product line. (Declaration of D.W. Bergevin) 

(vii) Upon issuance of the '131 Patent, the Patentee was advised by counsel Uebler 
•Ivey & Connor of the requirement to pay maintenance fees to maintain the '131 Patent, md that 
the Patentee would be reminded as maintenance fee payment dates approached. 

(viii) On or around the issue date of the '131 Patent, office manager Kyle Hartmeier 
implemented a calendar docket using MS Outlook® on an office computer for tracking, among 
other things, the maintenance fee payment schedule for the '131 Patent. (Declaration of D.W. 
Bergevin) 

(xi) In October 2004, Meg Maas, n^e Kates ("Maas"), was hired by NAP. Maa. was 
promoted to Strategic Adminislrative Assistant in 2005, and responsibility for the patent 
docketing system wa^ transferred to her. (Declarations of D.W. Bergevin and M.K, Maa^) 

(X) As recorded in the public records of the U.S. Patent Office, on July 5, 2005, the 
first maintenance fee for the '13 1 Patent was timely paid. 

(xi) In 2006, Maas left her posiUon with NAP rather abruptly due to complications 
related to a high risk pregnancy, and Michelle Stewart ("Stewart") was hired as Strategic 
Administrative Specialist to replace Maas. To support a valued employee, and to provide 
training and the transfer of knowledge to Stewart, NAP agreed that Maas would continue to 
assist NAP on a pait-thne, as-needed basis working from home. To facilitate this arrangement, 
Maas was allowed to retain the computer that she used daily at NAP, after transferring company 
infonnation to Stewart. (Declarations of D.W. Bergevin and M.K. Maas) 
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(xii) Stewart has reviewed the current docketing system and now believes that the 
docket dates, for payment of tl.e maintenance fees for the '131 Patent were not successfully 
transferred to Stewart at that time. (Declaration of M. Stewart) 

(xiii) If the docketing system had operated properly and the deadline for paying the 
second maintenance fee had been brought to the attention of the Patentee as intended, then the 
Patentee would have paid the second maintenance fee. (Declaxation of D.W. Bergevin) 

(xiv) Stewart has recently reviewed NAP's records and has not found any reminder 
from its patent counsel or any otl,er person dated after the payment of the first maintenance fee 
advising that the second maintenance fee for tlie 131 Patent was payable. (Declamtion of 
M. Stewart) 

(XV) On February 12, 2012, the window for reinstating the '131 Patent for 
unintentional delay in payment of the second maintenance fee closed. 

(xvi) On November 16, 2012, the Patentee learned for the first time and through a tliird 
party that the second maintenance fee had not been timely paid and that the '131 Patent had 
expired for failure to pay the second maintenance fee. (Declaration of D.W. Bergevin) 

(xvii) On November 16, 2012, the Patentee through his agent Steve Wolfe contacted his 
cuixent patent firm and instructed that the midei^igned immediately and diligently talce steps to 
petition to reinstate the '131 Patent. CDecIaration of D.W. Bergevin) 

2.0 Applicable Standards 
Authority 

The Patent Statute gives the Director the authority to accept a late maintenance fee any 
time after the grace period for paying the maintenance fee if the delay is shown to the 
satisfaction of the Director to have been unavoidable: 
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The Director may accept the payment of any maintenance fee . . at ajiy time after 
he s.x^month grace period if the delay is shown to the satisfaction ofL Dketo 
to have been unavoidable. 35 U.S.C, 41(c)(1) i^wecior 

Unavoidable Delay 

The applicable regulations define what may constitute an "unavoidable" delay: 

^ctTnnllT '° %T ^.^"^^oid^bly delayed payment of a maintenance fee . 
Te 4aftaLW 'J ^ ^ the delay was unavoidable since rea.nn.hl. 

Therefore, a finding of "unavoidable" delay does not require literal impossibility but only 
that reasonable care, was ff,krn to ensure timely payment of the maintenance fee. 

The MPEP states, "[T]he patentee's lack of knowledge of the need to pay the maintenance 
fee and the failure to receive the Maintenance Fee Reminder do not constitute unavoidable 
delay." However, "evidence that despite reasonable care on behalf of the patentee and/or the 
patentee's agents, and reasonable steps to ensure timely payment, the maintenance fee was 
unavoidably not paid, could be submitted in support of an argument that the delay in payment 
was unavoidable" (MPEP 2590 1.) 

The MPEP provides one example that could result in a finding that the delay in payment 
was "unavoidable": 

an error in a docketing system could possibly result in a finding that a delay in 
paym^t was unavoidable if it were shown that reasonable care was exercised in 
designing and operating the system and that the patentee took reasonable steps to 
■ ensure that the patent was entered into the system to ensure timely payment of the 
maintenance fees. (MPEP 2590 L) 

Therefore, if reasonable care in the design and operation of a docketing system is shown, 
an error in the docketing system would support a finding that the delay in payment was 
unavoidable. 
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In Ray v. Lehman, 55 F.3d 606 34 USPQ2d 1786 (1995). the Federal Circuit confirms the 
appropriate standard is the reasonably prudent person standard: "in determining whether a delay 
in paying a maintenance fee was unavoidable, one looks to whether the party responsible for 
payment of the maintenance fee exercised the due care of a reasonably prudent person." Id. The 
court further acknowledges with approval, "The PTO's regulation merely sets forth how one is to 
prove that he was reasonably prudent, i.e., by showing what steps he took to ensure that the 
maintenance fee would be timely paid, and the steps taken in seeking to reinstate the patent." Id- 
The MPEP quotes In re MattuUath (citation omitted) to provide guidai^ce on the 
interpretation of the "reasonably prudent person" standard in determining if a delay wa^ 
unavoidable (emphasis added): 

TTie word 'unavoidable' . , . is applicable to ordinary human affairs, and requires 

fh^m tTff men m relation to their most important business. It permits 

them m the exercise of this care to rely upon the ordinary and trustworthy 
agencies of mail and telegraph, worthy and reliable employees, and such other 
means and mstrumentalities as are usually employed in such important businSs 
f unexpectedly, or through tb. tinfor^^een fault n. in.p..f..tio„ p^tbe.. ZnZ' 
and mstmmeti alitie<; ih^re occurs . f.ilnrp u mav nrnp .rl y be said to 
unavoidable, all other conditions of promntne,.. in . its rectifin^^tinn h^ino j...^ ' 
(MPEP 711.03(c)II.C.2) 

This section of the MPEP further states, 

A delay resulting from an error (e.g., a docketing error) on the part of an 
employee m the performance of a clerical function may provide the basis for a 
showing of "unavoidable" delay, provided it is shown that: 

(A) the error was the cause of the delay at issue; 

(B) there was in place a business routine for performing the clerical function 
that could reasonably be relied upon to avoid errors in its performance; and 

(C) the employee was sufficiently trained and experienced with regard to the 
function and routine for its performance that reliance upon such employee 
represented exercise of due care. 

(MPEP 711. 03(c)II.C.2) 
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The Petition 



The CFRs recite the requirements m a petition to reinstate a patent that expired due to 

failure to pay a maintenance fee: 

m!LunS "n?lT "^n^^^'^ly '^'^y^^ P->^-t of a maintenance fee . 
OU ho^ns ti^al hi hT^""'''^ maintenance fee ... ; (2) the surcharge . . . ; and 
that the ddav was unavoiHahlP cin^^ --^^^nnnhTr care wn. t<.i.»« . 

fflX»^,t'r^r"? p^"' ^^^^ 

lued promptly after the patentee was notified nf nr nth*r»nc.^ u ' ir 

MPEP 71 1.03(o)n.C.2 is directed to a. ^void.ble delay resulUng abamlo™ of a 
pendmg appUca«o„. However, it provides guidance applicable .o to unavoidable delay in 
payment of a maintenance fee. and expressly identifies a docketing error as an example of an 
«Tor tha, could be unavoidable. "[A] late maintenance fee for the unavoidable delay standard is 

considered under the same Standard for revivinrr an J i- 

V oiai*u«uu XVI revivmg an abandoned apphcation under 35 U.S.C. 133 " 

(MPEP2590I,) 



3.0 Analysis 

The Director has the authority under 35 U.S.C. 41 (c)(1) to reinstate a patent at «,y Ume if 
the delay is shown to the satisfaction of the Director to have been unavoidable. Tic Patentee 
respectfully petitions the Director to accept payment of the second maintenance fee and to 

reinstate the '131 Patent 

The reason for the delay in payment of the second maintenance fee is established in the 
chronology above and in the enclosed Declarations. 
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The Patentee, teough Ms solely owned company NAP, hi^d capable personnel to, were 
tramed and tasked with nnplententing a docketing system to ensure payment of the ntaintenance 
fees for the 'IB. Patent. The fact that the docketing syste™ was in place and could rea^nably be 
rehed upon to avoid enors in its perforn,ance. and that the employee was sufficiently trained and 
expenenced. evidenced by me successM and timely payment of the first maintenance fee for 
the '131 Patent. 

Unfortunately, an mrforeseen error in the d«,keting system resulted in the loss of data 
The etror is believed to have oocutr«i in the transfer of data between personnel, which transfer 
was necessitated by an unexpected medical condition. 

That docketing error was the sole cause of the delay in timely payment of tire 
maintenance fee. Notwithstanding the reasonable care exercised by the Patentee in providing a 
business routine for performing the clerical function that could reasonably be reUed upon to 
avoid et«,rs in its perfonnance. and hiring personnel tasked to maintain fl,e docketing system, 
.he unforeseen erK,r occurred. Therefore, reliance upon such employee represented exercise of 
due care. 

The error in the docketing system was the result of changes in the Stx^tegic 
Administrative Specialist personnel necessitated by complications associated with a high risk 
pregnancy. This is dearly an unforeseeable circmnstance. It is respectfully urged that this 
factual situation is precisely the situation for which the Director was given the statutory authority 
to reinstate patents that expired for unavoidable delay in payment of the maintenance fee. The 
present situation is exactly the situation expressly identified m Section 2590 I. of the MPEP as 
eligible for reinstatement. 

If the docketing system had fimctioned properly, the Patentee would have paid the second 
maintenance fee. The '131 Patent is directed to a product of the Patentee's company, and the 
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Patentee declares tha, the ottly reason «>e maintenance fee was no, paid was the unfo,.seen e^or 
m the docketing system. The entire delay in payment of the second maintenance fee is due to the 

unforeseen error in the docketing system. 

On the same day the Patentee discovered that the second maintenance fee had not been 
timely paid, he instructed the undersigned to take whatever steps were available to reinstate the 
■131 Patent. The undersigned has diligently pursued marshalling the facts and drafting the 
present Petition, and ha. enjoyed assertive and timely cooperation from the Patentee and related 
parties, without any delays, 

Conclusion 

At the time the '131 Patent issued, the Patentee aird owner of the '131 Patent was the sole 
Shareholder of NAP, a very small company in Washington State that practices the invention 
protected by the '131 Patent. The Patentee exercised due diUgence in hiring and training 
personnel to set up and maintain a docketing system to ensure timely payment of the 
maintenance fees. Reasonable reliance on the system may be inferred by the timely payment of 
the first maintenance fee. 

Between the time the first maintenance fee was paid and the time the second maintenance 
fee was due, the administrative responsibihties for the docketing system changed hands due to 
persomiel changes necessitated for medical reasons. The Patentee exercised due diligence in 
hhing new staff tasked with maintaining the docketing system. Despite the reasonably prudent 
efforts of the Patentee, "unexpectedly, or through the unforeseen fault or imperfection of these 
agencies and instrumentalities, there occur[ed] a failure," and the second maintenance fee was 
not timely paid. 
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Th» Patemce flrs, became aware of ..pi^,„, of ft, ,,3, p,^, ^^^^^^^ 
20.2. T„= Pa.«„.e con«c,ed pa,e„, cou„,„ .^^ .an,e day and i„s«.c.ed patent counsel ,0 
undertake reinstatement of tlie '131 Patent. 

It i. believed that all of the requiremet^ts under 37 CFR 1.378 for acceptance of delayed 
payment of the main.enat.oe fee for an expired patent a. satisfied, and fl,e Director is 
respectfully peUtioned ,o accept ti,e delayed payment and ,o reinsta.e the 'Ul Patent. 

Respectfully submitted, 

CHRISTENSEN O'CONNOR 
JOHNSON KINDNESS^^ 




Ryan E. Dodge, j/ 
Registration No, 42,492 
Direct Dial No. 206*695.1 724 



RED:red/ctg 
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IN THE UNITRD STAms PATF.MT Axyp TRADRMARl^ nirpTr^.. ^^^O^PETmONS 
Applicant: David W. Bergevin Attorney Docket No.: DWBE551424 

Application No.: 09/434,353 PateatNc: 6,346,131 

Filed: November 3, 1999 issued: February 12. 2002 

Title: FERTILIZER COMPOSITIONS FOR ADMINISTERING 

PHOSPHATES TO PLANTS 

DECLARAT TON OP DAVTD W. BRRnPVrM 
I, David W. Bergevin, hereby declare as follows: 

1. I formed and founded Northwest Agricultural Products Tno u WaeV.;T,„t«„ 

j^. ^' A- P^^' ^search into improved phosphate application had resulted in the 
r?o5e?nv!^tor ^ ''^^^'"^ ^^'^^^ "f^^^^h ^ Z 

«n- . rathe 431 Patent is practiced by NAP and is d 

an important product line of NAP, 

4, I have not assigned the '1 3 1 Patent to any other party. 

i't- y^J"^ issuance of the '131 Patent, I was advised by patent counsel, Mr. Floyd 
Ivey, of the schedule of maintenance fees due, and told that he would notify me before the due 
date. He also advised me to establish a reminder system for these dates. 

6. In 2002, after the '131 Patent issued, my office manager at that time, Kyle 
Hartaieier. set up a calendar system that included docketing the maintenance fee payments for 
the '131 Patent and other intellectual property matters using the MS Outlook® schedulina 
system. *" 

7. In 2005, NAP promoted Ms. Meg Kates (now Meg Maas) to Strategic 
Admmistration Specialist. Her duties included mamtaining the docketing system that was 
transferred to her from Mr. Hartmeier. 

8. In 2006, Ms. Maas had a high risk pregnancy that resulted in her electing to leave 
her position as Strategic Administration Specialist. We therefore hired Michelle Stewart as a 
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Patent had not LefpSS^^ 

contacted my patent attorney on the sameXl^M^^^^ '^^"''^ °" 16, 2012. I 

as quickly as possible, instructions to try to recover the '131 Patent 

Wwou^Jhiirti^:^;.^^ clocleeting syste. had worked 



made with the knowledge that xviimtuTJf}^ f f statements were 
fine or imprisonment, oAotruTd fseSon o7oT™?f« ''.f ^ ^ '"^'^^ ^ punishable by 
such willfUl felse statements WjeopSe rSS. i?tf/^h^ ^'^"^^ 
any patent that issues therefo^m. ''^'''^''y °f ^« above-identified application or 

Respectfully submitted, 

David Vi^sigevin ^ 
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IN THE IJNTTF-n STATFS PATi^tt AND TR Ar.PVf r...^r,p ^^'^ OF PETITIONS 

Applicant: David W, Bergevin Attorney Docket No.: DWBE551424 

Application No.: 09/434,353 PatentNo,: 6,346,131 

Filed: November 3, 1 999 issued: February 12. 2002 

Title: FERTILIZER COMPOSITIONS FOR ADMINISTERING 

PHOSPHATES TO PLANTS 

DECLARATTON OF MPfi TC MAA<i 

1. Meg K, Maas, hereby declare as follows: 

mAV'\'in2m4lit^.^^i'^°'^T^^ ^'"^'"'^ ^"^^ « Washington corporation 

( JNAf in 2004. At the time I was hired, my name was Meg Kates, Fv^^^^n 

2. In 2005. 1 was promoted to Strategic Administration Specialist for NAP. 

3. My responsibilities as Strategic Administrative Specialist for NAP inchirieri th. 
t^^^^^lZ. """^ ^^"^"^ P^^"^^' -»"5ing US. me"34t 131 

4. In 2006, I unexpectedly and abruptly had to leave that nosition diif tn 
complications I experienced associated with a high risk pregnancy. ^ 

♦ -w ^".u ^ working from home on a part-time basis with NAP into 2007 in n^rt 

to aid m the transition of responsibilities to my successor. Michelle sTew^t To MilaS £ 
arrangement, I was allowed to keep my computer after transferring infoii^on to Ms VcJt 
My calendar was shami with Ms. Stewart for two years. UnfortunaS Thavr^eat^^^^^^ 

I hereby declare that all statements made herein of my knowledge are true, and "that all 
statements made on mfonnation and belief ar^ believed to be true, and thft th^e^^s 1^ 
made with fte knowledge that willful false statements and the like so made ^Tu^^S by 
fine or imprisonment, or both, under Section 1001 of Title 1 8 of the United State! CodfaTdtlS 
XpSflliltt^^^^^^ -^^'^ above-identif|;^^^r^^^^ 

? , ^ ^ Respect^lly submitted, / 

Dated: ^ / ^ f f , A 6 




Meg K. Ma^ 
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IN THg UNITED STATES P ATENT AND TRADEMARK OFFrPF. 
Applicant; David W. Bergevin Attorney Docket No.: DWBE551424 

Application No.: 09/434,353 Patent No.: 6,346,1 3 1 

Filed: November 3, 1999 Issued: February 12, 20O2 RECEIVED 

Title: FERTILIZER COMPOSITIONS FOR ADMINISTERING 



PHOSPHATES TO PLANTS 

DECLARAT ION OF MTrHELLE STEWART 
I, Miclielle Stewart, hereby declare as follows: 



DEC 05 2012 
OFFICE OF PETITIONS 



/.nvTAn.^ . ^IT^^ Northwest Agricultural Products, Inc.. a Washington corporation 

( NAP m 2006 as a Strategic Administrative Specialist to replace Meg Kates. 

2. As a Strategic Administrative Specialist, my duties include regulatory compliance 
regardmg registration of intellectual property. 

3. After November 16, 2012, 1 reviewed the docketing system and learned for the 
first time that ±e maintenance fee payment dates for U.S. Patent No. 6,346,131 (the '131 Patent) 
were not in my docketing system. I now believe the docket information did not get transferted 
dunng the transition in 2006 and that this error was not discovered until November 16, 2012. 

4. I have also recently conducted a search of NAP records and can find no letter or 
other reminder after the date of payment of the first maintenance fee regarding the second 
maintenance fee for the '131 Patent. 

I hereby declare that all statements made herein of my knowledge are true, and that all 
statements tnade on information and belief are believed to be true, and that these statements were 
made ynlh the knowledge that willful false statements and the like so made axe punishable by 
fine or imprisonment, or both, under Section 1001 of Title 18 of Uie United States Code, and that 
such willfid false statements may jeopardize the validity of the above-identified application or 
any patent that issues therefironx. 

Respectfully submitted, 



Dated: //- Z4- 2^"^ 




Michelle Stewart 



DWI9e«jMi4-MS.OECDaC 
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